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Abstract

Violence which is a reflection of cognitive development of human beings is as old as the
existence of humans, and it has become one of the snowballing problems of the society with the
socialization of mankind. Moreover, violence that is accompanied by social and personal elements
has become very complicated™.

This study deals with conceptions of violence, intimate partner violence and domestic
violence and types of violence by means of regulations in concerning laws. Deficiencies of Turkish
Penal Code in practice will be tried to be expressed critically when intimate partner violence, as a
type of violence, happens. As a result, it will be suggested to prevent intimate partner violence that
legal regulations should be expanded so that it can contain ex-wives, ex-partners, partners, fiancées
and people with high possibility of being exposed to intimate partner violence that are not protected
adequately by laws along with the ones protected sufficiently by laws.

Key Words: Violence, Types of Violence, Domestic Violence, Intimate Partner Violence,
Numbered Law On Protection of Family and Prevention of Violence Against Women, Turkish
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Introduction

Violence is defined as using brute force against people with extremity in violence, brute
force and feelings and opposing views®. On the other hand, it is defined as all types of physical,
sexual, psychological, oral or economical attitudes and behaviors in social, public or private area
which also include movements resulting in damaging people or causing them to suffer or possible
situations like those, and threat, press or arbitrary prevention of freedom in Article 2/d of Law No:
6284 of Protection of Family and Prevention of Violence Against Women. In the definition of
concerning law, types of violence are mentioned as general violence, domestic violence and
violence against women®. Being aware of different types of violence and putting restrictions for
them are very significant for protection of victims of violence and getting rid of negative results of
violence on people.

As a type of violence, physical violence can be exemplified as physical deeds such as
pushing and shoving, punching, biting, smacking, injuring with any object or gun or torturing etc”.
Sexual violence can be exemplified as behaviors such as using sexuality as a weapon of threatening,
pressing and controlling, treating the person like a sexual object, forcing the person for sexual
intercourse; psychological violence can be exemplified as behaviors such as making the person lose
self-esteem by abusing feelings, intimidating, making that person feel weak, ignoring needs of that
person like love, affection, attention, support, despising, humiliating; economic violence can be
exemplgfied as behaviors such as using economic resources and money as a means of threat and
control®.

In Contract of Council of Europe to which our country is a party and in Law No: 6284 of
Protection of Family and Prevention of Violence Against Women, domestic violence is defined as
violence which occurs when the victim and the offender belong to the same family. Marriage is not
meant by being a family at this point; mentioned unity of family is based on moral bonds between
partners without all social difficulties. Parties do not have to stay at the same house with a civil
marriage so that they can be deemed as a family. Whether they stay at the same house or not, family
conception must be expanded so that it can include spouses or people staying together®.

When intimacy between victim of violence and people using violence is considered, it
stands out that victims and offenders are generally in intimate relationship in social life’. Thus, the
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possibility of violence against one person by another one who she/he doesn’t know or has no social
relationship is lower than violence against one person by another one who she/he is in intimate
relationship®. Intimate partner violence which has almost the same meaning with domestic violence
is violence between all partners with civil marriages or relationships without civil marriages.
Similar to domestic violence, victims may not be only married people in this type of violence;
partners or fiancées can be victims of this type of violence as well. It is understood from being
partner expression that not only relationships of partners with heterosexual orientations but also
emotional and social intimacy between people with homosexual orientations are meant.

In the rest of the paper, what we should understand with conception of intimate and how
intimate is approached by existing legal regulations in Turkish Law will be discussed by comparing
national legal regulations.

Intimate Partner Violence in Numbered 5237 Turkish Penal Code

“Life is the period when a person was born and goes on at wealth level that is as high as
possible, and dies because of natural reasons.” Protection of life by the states, right to apply to the
state for help by the victimized people because of the ones acting against this protection and right to
claim protection, guarding and development of that right by the state constitute right to life
completely®.

Right to life which a person has because of being a human being and on which all other
rights are based is guaranteed against intentional killing and injury deeds which are regulated under
the title of crimes against life in Numbered 5237 Turkish Penal Code (Turkish Penal Code Article
81 and 86). Commitment of behaviors that can be considered as intentional killing or injury crimes
against the spouse is punished with more serious sanctions compared to the ones against an ordinary
person. In other words, commitment of these deeds against the spouse having civil marriage forms
the aggravated situation of these crimes. As Turkish Penal Code defines spouse terms in a narrow
sense, it accepts only the spouse having civil marriage as spouse (family); it doesn’t include ex-
wife, partner and fiancée, spouse having religious marriage, mistress. While giving punishment for
injury and killing cases against the said people, it doesn’t set forth aggravation reason™.

Although the parties have no family unity due to civil law between them but the relationship
between the parties is regarded as intimate relationship because of Istanbul Convention, the fact
that intentional killing and injury deeds are committed against the ex-wife, ex-fiancée, ex-partner,
partner and the fiancée must be accepted in the way that this case has an aggravated form of these
crimes and those people must be punished as if their crimes were committed against the spouse
having civil marriage by considering that Turkish Penal Code is a law which has deterrent
regulations about crime and punishment™. The reason is that international agreements that have
entered into force in due form are statutory according to Constitution of Turkish Republic. In
accordance with Paragraph 5 of Article 90 of Constitution of Turkish Republic, provisions of
international contract are used as a base if laws and international contracts have different provisions
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on the same subject with respect to fundamental rights and liberties. Thus, regulations in Turkish
Penal Code don’t protect victims of intimate partner violence; on the contrary, it rewards offenders
of violence crime.

According to existing regulations in Turkish Penal Code, aggravating circumstance is not
applied for the people who commit injury and killing deeds against the spouse getting divorced after
ending civil marriage. In the event of conditions, killing deed can be considered as an aggravating
circumstance as a result of deliberation which is one of aggravated cases of intentional killing only
for the person who has divorced and sets his/her mind to killing. For this reason, considering
aggravated form of that deed will not be different from disregarding relationship between the
person using violence and the other one being exposed to violence rather than protecting the person
being subject to it.

Intimate Relationship in Turkish Civil Code

Civil Code to which is attributed about being a partner considers engagement as a pure
family law relationship and it regulates family law relationships especially as relationships
depending on the person®?. Contrary to Turkish Penal Code, family term is interpreted broadly in
Civil Code, ant it puts forward sanctions stating that engagement occurs with the commitment of
marriage **.According to Civil Code, marriage is a legal institution which is formed with the
existence of the same and positive consent before an authorized person. According to the
concerning law, though engagement relationship doesn’t depend on any requirement as to form, the
constituent element for this relationship is reciprocal and proper statements of persons with
different genders to get married™*. One thinks that the aim to be attained by these regulations is that
being a family is not legally being married; moral bonds can be regarded as a condition of being a
family when existing regulations in law are interpreted. Whereas Turkish Civil Code regulates
family term in a broader sense and with protection perception compared to Turkish Penal Code, it
doesn’t include same sex relationships in family law like, Turkish Penal Code and it doesn’t
introduce any regulation on this issue. This case is just one of the most important criticisms against
existing regulations.

On the other hand, loyalty responsibility in social relationships personally™ falls into family
term. In concerning article of Turkish Civil Code, a variety of responsibilities are conferred to
spouse within the scope of loyalty responsibility. One of these responsibilities is obligatory of
faithfulness to each spouse to the other one®®. Whereas loyalty responsibility is not regulated
clearly for engagement in Civil Code, existence of this responsibility for parties to be engaged is
accepted in doctrine in accordance with objective rules of good faith, moral thoughts and general
customs®’. Similarly, abstaining from marriage without any valid reason is considered illegal within
the scope of concerning articles of civil code about engagement. Considering available regulations,
not only the spouse who has civil marriage but also engaged people are regarded as a family are
included in family term in the concerning law, and sanctions are proposed on this point.

The fact that there is no clause about partner relationship in Turkish Civil Code does not
mean that this relationship should not be taken into consideration. Thinking that law is a human
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structure aiming to required things and intimate partner violence is perceived in the way that it
includes partners, it is a drawback that there aren’t any articles including partners. The fact that
there is no regulation about this issue in the existing law doesn’t mean that this issue is ignored,
however, one may think that this case might be overlooked. For this reason, regulations must be
urgently carried out after consideration of this case like other points since there are regulations
about intimate relationship in international contracts to which we are a party™® and these regulations
are considered equal by laws in our domestic law.

While intimate partner violence is defined in Istanbul Contract, people in intimate
relationship may also be offender or victim of intimate partner violence, which is contrary to
definitions in our laws™. Responsibilities conferred to state parties must be fulfilled on condition
that legal regulations which are seen as necessary by state parties are made and necessary
preventive and protective measures are taken®.

Whereas protection for relationships based on marriage is stipulated in family law, it must
be accepted that people who live together without any marriage are in the scope of regulations in
family law as discrimination based on marital status is prohibited with “similar reasons” expression
in accordance with Article 10 of Constitution of Turkish Republic®

Intimate Partner Violence in Law No: 6284 of Protection of Family and Prevention of
Violence Against Women

The aim of this law is to protect people who were exposed to violence or have the possibility
of being exposed to it and prevent violence against these people?. If provisions of the concerning
law are not enough for concrete cases, Istanbul Contract which is accepted as international contract
and is considered equal in our domestic law and which must be implemented even before our laws
about basic rights and liberties?® must be applied, and shortcomings must be eliminated and
secondary victimization must be prevented before happening®.

While intimate partner violence term is defined, it is stated that the victim and the offender
don’t have to stay at the same home and people living together at the same home don’t have legal
marriage status. In other words, it is clearly regulated that living together at the same home or non-
existence of legally valid institution of marriage even if they live at the same home doesn’t pose an
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obstacle for being a family*® As for the reason, the concerning law considers all kinds of physical,
economic, psychological and sexual violence which occurs in the family, at home or between
peoplg regarded as member of family as intimate partner violence whether they are the same home
or not

In Article 4 of the same law, protective orders to be taken by the judge are regulated. In
clause b of Article 4 of that law, it can be deduced via interpretation and converse proof in article
about protective orders that unmarried people can also be victims of intimate partner violence that is
defined in law by stating that “assigning a different settlement from the common settlement if the
person is married”?’.

Conclusion

Mankind needed supreme power possession to protect themselves with differences they
have with socialization in the process of living together and adapting to social association, and they
created law by introducing sanction power to the state as a solution to their needs. Law is made up
of rules, norms, orders and prohibitions which protect existence of human beings, regulate way of
living of communities and which is strengthened by sanctions of the state?®

Legal norms must be in “essential” patterns and not against ethical values. To be able to live
by protecting ethical values, we need an approach based on ethical values and philosophical
knowledge of ethical values rather than norms because approaches which notice where human
dignity is in danger are far from decrement of value in encountered cases®. For this reason, legal
values are unity of norms which must be protected and not be ignored.

Human rights and ethical values must not be ignored in regulations to be in law. Human life,
a primary value, is not only a subject of philosophy but also a topic of legal regulations which
protect right to life and use human rights as a base. The basic element of theory of human rights is
“person”. The gist of human rights notion is a person’s having fundamental rights and liberties
because of “absolute being a person®’. For this reason, life which is a natural yield of being a
person, liberty and personal security is a right of everybody ! and it is unthinkable that law systems
which aim to protect people may ignore these rights.

Humans, the subject of many rights, need to benefit from protection of body integrity and
right to life in the best way. The aim of penal code is to protect values and benefit which are
important for the society® In parallel to this aim, after detecting transgressive deeds in Turkish
Penal Code, penal sanctions are stipulated to prevent these deeds which damage to the society and
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the person®. With socialization of human beings, debates and perception gap between people make
violence a part of human life. Victims of violence are generally exposed to violent deeds from their
immediate environment, and these deeds are against them and prohibited by sanctions in penal
code®. For this reason, the majority of the violence incidents are intimate partner violence cases
nowadays. Intimate relationship which is between the offender and the victim in injury and killing
cases as a type of violence is the first point that must be prevented because of intimacy they have
due to their social status. Thus, the most significant power which will protect the person exposed to
violence from the person using violence is the penal code. Regulations about deeds related to
intentional killings and injury must not contradict with aim and content of international contracts to
which we are a party because Contract of Council of Europe which we are a party to indicates
prevention of intimate partner violence as a primary component to be regulated in state policies™.
Furthermore, regulations in our domestic law must be in accord with each other in addition to the
necessity to conform to international contracts to which we are a party. For this reason, an
adaptation must be provided between articles about ex-partner, ex-spouse, ex-fiancée, spouse,
partner and fiancée in Law No: 6284 of Protection of Family and Prevention of Violence Against
Women which includes special regulations about intimate partner violence and penal code.
Similarly, although civil code is used as base, family law relationships in Turkish Penal Code which
are specified with attributions to regulations in civil code * don’t correspond to available
regulations. Though expecting Penal Code to protect family component is not the primary aim,
regulations for prevention of intimate partner violence must be made in Turkish Penal Code in
accordance with other laws. During these regulations, social relationships like marriage and
partnership must be taken into account. Furthermore, relationships of couples with homosexual
tendency must not be ignored instead of only considering people with heterosexual tendency with
regard to these regulations.

Penal Code is a branch of law which protects entity of the society, supports its development
and guarantees and provides assurance for its sustainability’. Fairness of penal norm is an issue to
be determined according to whether it is appropriate for final values of law order and its aim®. In
this context, disregarding some sections of the society poses an obstacle to conformability of
Turkish Penal Code with law by causing penal code to deviate from final aim of penal code.

Considering the nullum crimen approach approved in accordance with legality principle in
Article 2 of Turkish Penal Code, as deeds written in law cannot be expanded by making comparison
to the detriment of the criminal, mentioned shortcomings must be urgently removed on condition
that extension is made for penal code. One should not forget that the existence of different
regulations on the same topic in a law system constitutes opposition to unity of law and it also
decreases efficiency and deterrence of available rules.
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